Mr. Brewster responded "that's the way we do it" (Tr. 57),
and when Mr. Collins asked for another work assignment,
Mr. Brewster refused.

Mr. Kennedy testified that he and Mr. Collins advised
Mr. Brewster that they would take their jobs back as long as
they were not required to work under unsupported roof.  He
stated that Mr. Brewster replied "that's the way we always .
work," and that if they did not return to work they did not
have a "leg to stand on" (Tr. 91).

I take note of the fact that at the time Mr. Brewster
made the offer to the complainants to return to work, he did
so in the presence of an MSHA inspector and after an inquiry
by the inspector as to whether the complainants had in fact
been fired for refusing to work under unsupported roof.
Mr. Brewster testified that when he made the offer, the com-
plainants refused and commented that the company would find
another excuse to fire them.  Mr. Brewster also testified
that when he made the offer, it was contingent on his speak-
ing with Mr. Sweeney to ascertain why he had fired the com-
plainants.  He subsequently was told by Mr. Sweeney that the
complainants were fired for "goofing off," and he obviously
believed Mr. Sweeney's version of the incident.

In view of the foregoing, I agree with MSHA's arguments
that the reluctance of the complainants to accept
Mr. Brewster's conditional offer to return to work, in the
circumstances then presented, did not constitute a willful
loss of pay on their part.  I also agree with MSHA that the
respondent has not established a willful loss or pay which
would entitle it to mitigate its liability or obligation to
make the complainants whole.

Mine operator Jordan testified that the No. 1 Mine was
completely mined out and closed in March, 1985 (Tr. 227-228).
He confirmed that his company reopened a new mine on
October 15, 1985, but he was not aware that any employees who
worked at the old No. 1 Mine are now employed at his new oper-
ation (Tr. 237).  The hiring of new employees is left to the
mine superintendent Leeland Hess, and he identified the mine
foremen as Jim Cook and Gerald Hess (Tr. 237).

Mr. Sweeney testified that he is unemployed, and that he
left his employment with the respondent on March 15, 1985
(Tr. 161).  Mr. Brewster testified that he is currently
employed by the Vesta Mining Company, and that he left the
respondent's employ during the last week of March, 1985,
because the No. 1 Mine "was mining out" (Tr. 110-112).
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